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Digital platform economy in the European Union

Distribution in the EU:
— Approx. 500 platforms

— 28 Million employees in
2022, 43 Million in 2025

Income, status, social

security

— 55% earn less than the
net minimum wage

— 41% of working time is
unpaid

— 7% employed, 93% «self-
employed»

— 5 Million are incorrectly
categorised (almost
1/5th)

Mikrotasks

Objektkategorisierung, Tagging

Betreuungsdienste
Kinderbetreuung,
Gesundheitsversorgung
3%

freiberufliche Tatigkeiten —
Grafikdesign, )
Fotobearbeitung

6% /

Fachdienstleistungen

Rechnungswesen
g

7%

hiusliche Dienste ————— v

Reinigung, Handwerk
19 %

@ Standortbasierte Plattformen
® Internetbasierte Online-Plattformen

2%
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Lieferdienste
Essensauslieferung,
Umzugsdienste,
Lebensmittellieferungen

24%

Source: https://www.consilium.europa.eu/de/infographics/digital-

platform-workers/
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How does the platform business work?

Platform
Service provider? Employment (or other)
Intermediary? contract?
Service recipient Service provider?

Further questions:

Tax law? Social security law? Public labour law? Agency
work?

Unfair competition law?

Which forum (jurisdiction) / applicable law / arbitration
clauses
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What are the problems?

— «false self-employment»
— No protection against dismissal
— No paid holidays etc.
— No collective agreements (e.g. antitrust problems)
— No application of labour protection law (maximum working hours, health
protection, etc.)
— No or insufficient social security

— Problems regarding place of jurisdiction and applicable law for internationally
active platforms (e.g. with Uber: arbitration clause, permissible or not?)

— «Algorithmic management»
— Lack of transparency
— Surveillance
— No possibility to contest automated decisions
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IT) Lets talk about UBER

Uber's activities in Switzerland
- UberPoP from 2014 to 2018
- UberBlack etc. since 2014

- UberEats since 2019

Uber's structure / see the following slide
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The Uber-Komplex

! ----- — Uber B.V., Amsterdam |——— r————— ]
| |

|
Portier B.V. Amsterdam Rasier Operations, Amsterdam :
|

Uber Ltd Zurich, CH

v

UberEats application UberPop application
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How does "Uberism" work? R :

First question: who

. provides what service? ;

Uber application
(black, pop, eats etc) 2

. Application user agreement

Service provider
(Driver)

Passengers

......................................
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What matters: who defines and controls the service?

Decision of the CJEU, Case C-434/15

Initial situation :
« Dispute between Elite Taxi and Uber Systems Spain, is Uber breaking Spanish
law on unfair competition?
« Preliminary ruling proceedings before the CJEU in Luxembourg :
» Does Uber provide a transport service (national competence) or a service
within the meaning of the European Services Directive (EU competence)?

Decision of the CJEU :

« Uber has a decisive influence on the conditions under which Uber drivers provide
the service (maximum price, payment by the customer, etc.).

* Uber is much more than a simple intermediary between drivers and passengers
(nothing to do with Booking, for example).

« The drivers are not carrying out an independent activity "that would exist
independently of this platform”.
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Internet platforms - the big business

Uber, the world's largest taxi company, owns no vehicles. Facebook, the
world's most popular media owner, creates no content. Alibaba, the most
valuable retailer, has no inventory. And Airbnb, the world's largest
accommodation provider, owns no real estate. Something interesting is
happening (Tom Goodwin, 2015)

Source: https://techcrunch.com/2015/03/03/in-the-age-of-
disintermediation-the-battle-is-all-for-the-customer-interface/
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III) Uber Court decisions and their legal foundations

Taxi Act (Geneva)

Hiring of services
Act

Hiring of services
Act

Swiss Federal Supreme
Court

Swiss Federal Supreme
Court

Cantonal Administrative
Court Geneva

Final

Final

Uber B.V. (Taxi9 = Employer Final

Uber Eats B.V. porter = Employer Final
No hire of services

Chaskis SA and Uber Portier B.V Contested
(Uber Eats) = Rental services

Final

Final
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Uber Court decisions and their legal foundations

Employment law
(CO)

Taxi Act (Geneva)

Hiring of services
Act

Hiring of services
Act

Old-age insurance

Old-age insurance
law (and accident
law)

Vaud Cantonal Court

Swiss Federal Supreme
Court

Swiss Federal Supreme
Court

Cantonal Administrative
Court Geneva

Swiss Federal Supreme
Court

Swiss Federal Supreme
Court

Final
UberPop = employment contract Final
Rasier B.V. = Employer
Uber B.V. (Taxi9 = Employer Final

Uber Eats B.V. porter = Employer Final
No hire of services

Chaskis SA and Uber Portier B.V Contested
(Uber Eats) = Rental services

Uber Switzerland = no employer Final
Uber B.V. = Employer of Uber Final
drivers

Rasier Operations = Employer of
UberPop drivers
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The UberEats model A Uber B.V. NL

~
~
= |
Portier B.V. NL I
\ I
'\ Uber CH
. 7
\ e
Marketplace model UberEats App \ e
A . /
/ %
Restaurant client ’ restaurant

Delivery person
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PostCom's decision / Federal Administrative Court

— The UberEats service falls (not) within the scope of postal legislation.

— Food parcels whose final form allows them to be processed by post meet not
the criteria for a postal item.

— The nature of the contents is irrelevant (relevant) to the properties of a
package.

— Portier B.V. doesn’t meet (s) the criteria for the obligation to register in
accordance with Art. 4, para. 1 of the Postal Act.

— Portier B.V. must not register with PostCom

— Service providers subject to the obligation to register must in particular
guarantee compliance with the working conditions customary in the sector
(but not Uber Eats, Uber Portier B.V.)
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Uber Court decisions and their legal foundations

Postal Act

Federal Postal Commission

/Federal Ad.Court

Portier B.V. (UberEats) provides Final
(not) a postal service

Taxi Act (Geneva)

Hiring of services
Act

Hiring of services
Act

Old-age insurance

Old-age insurance
law (and accident
law)

Swiss Federal Supreme
Court

Swiss Federal Supreme
Court

Cantonal Administrative
Court Geneva

Swiss Federal Supreme
Court

Swiss Federal Supreme
Court

Uber B.V. (Taxi9 = Employer Final

Uber Eats B.V. porter = Employer Final
No hire of services

Chaskis SA and Uber Portier B.V Contested
(Uber Eats) = Rental services

Uber Switzerland = no employer Final
Uber B.V. = Employer of Uber Final
drivers

Rasier Operations = Employer of
UberPop drivers
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The case of X. v Rasier Operations S.A. (UberPop)

The facts:

« Contract between UberPop Driver - Rasier Operations B.V.

« The driver worked an average of 50 hours for Rasier from April 2015 to
December 2016.

« access denied to the App due to negative customer reviews

Legal considerations :
* Prior requests
« Validity of the arbitration clause
« Competent court
* Applicable law
« Main questions :
» |s there an employment contract between Rasier BV and the driver?
» If so, does blocking access to the application constitute unfair dismissal
and entitle the employee to compensation?
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Uber Court decisions and their legal foundations

Postal Act Federal Postal Commission  Portier B.V. (UberEats) provides Final
/Federal Ad.Court (not) a postal service

Employment law Vaud Cantonal Court UberPop = employment contract Final

(CO) Rasier B.V. = Employer

Taxi Act (Geneva) Swiss Federal Supreme Uber B.V. (Taxi9 = Employer Final
Court

Hiring of services Swiss Federal Supreme Uber Eats B.V. porter = Employer Final

Act Court No hire of services

Hiring of services Cantonal Administrative Chaskis SA and Uber Portier B.V Contested

Act Court Geneva (Uber Eats) = Rental services

Old-age insurance  Swiss Federal Supreme Uber Switzerland = no employer Final
Court

Old-age insurance  Swiss Federal Supreme Uber B.V. = Employer of Uber Final

law (and accident Court drivers

law) Rasier Operations = Employer of

UberPop drivers
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Principal judgment of the Federal Court in the Uber
case concerning cantonal legislation on taxis and hire

services
Federal Court decision 2C_34/2021 of 30 May 2023

- Taxi leqgislation canton of Geneva (Enterprise "Entreprises de diffusion de
courses" or "Enterprise de transport")

- Uber CH = informing the authorities of an intermediary activity

- An Uber driver addresses an authority (his account had been blocked)

- Questions for the cantonal authorities:
- Uber CH = transport company or intermediary?
- Contract between driver and Uber B.V. (NL) ....

- ... scope of the agreement between Switzerland and the European
Union ? Freedom to provide services limited to 90 days per year?

- Applicable regulations concerning spare parts?




Federal Court decision 2C_34/2021 of 30 May 2023
(continued)

- Obligation to hire drivers under an employment contract
- Ban on carrying on business in Switzerland
- Cantonal Court and Federal Court:

- Employment contracts

- Subordination

- Driver evaluation systems for customers = Uber B.V. guidelines
— The rest of the story:

- The drivers are hired by a third-party company ....

University of Basel, Faculty of Law 21



Uber Court decisions and their legal foundations

Postal Act

Employment law
(CO)

Taxi Act (Geneva)

Hiring of services
Act

Hiring of services
Act

Old-age insurance

Old-age insurance
law (and accident
law)

Federal Postal Commission

/Federal Ad.Court
Vaud Cantonal Court

Swiss Federal Supreme
Court

Swiss Federal Supreme
Court

Cantonal Administrative
Court Geneva

Swiss Federal Supreme
Court

Swiss Federal Supreme
Court

Portier B.V. (UberEats) provides
(not) a postal service

UberPop = employment contract
Rasier B.V. = Employer

Uber B.V. (Taxi9 = Employer

Uber Eats B.V. porter = Employer
No hire of services

Chaskis SA and Uber Portier B.V
(Uber Eats) = Rental services

Uber Switzerland = no employer

Uber B.V. = Employer of Uber
drivers

Rasier Operations = Employer of
UberPop drivers

Final

Final

Final

Final

Contested

Final

Final
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Federal Court decision 2C_575/2020 of 30 May 2022
UberEats

Starting situation :

— The Geneva Cantonal Employment Office has decided that Uber Switzerland
(Uber CH), which is headquartered in Zurich, operates a branch in the canton
of Geneva and that this branch must be entered in the commercial register.

— The delivery drivers are in a relationship of dependency with Uber CH. It is
therefore an employment relationship and can be considered to be a hire of
service. (agency work)

— UberEats transfers instruction rights to restaurants

University of Basel, Faculty of Law 23



The UberEats model A Uber B.V. NL

~
~
= |
Portier B.V. NL I
\ I
'\ Uber CH
. 7
\ e
Marketplace model UberEats App \ e
A . /
/ %
Restaurant customer ’ restaurant

Delivery person
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Federal Court decision 2C_575/2020 of 30 May 2022
UberEatS (continued) Publié5 décembre 2022, 10:43

EconomieGenéve veut mettre au pas Chaskis, le
livreur d’Uber Eats

— The Federal Court... .
I I Le Canton veut soumettre un sous-traitant du géant du repas a
B no hlre Of Sewlces’ bUt " domicile a une CCT nationale. La société a fai?oppositionpen
— working relationship between Uber and justice.
delivery drivers

— What next?
— Uber CH has not hired drivers
— Athird-party company, Chaskis S.A., is the
employer of the drivers.
— Hiring services?

Les coursiers de Chaskis opérent pour le compte d’'Uber Eats.
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The UberEats model after Geneva...

Chaskis S.A.

I

Restaurant customer

A Uber B.V. NL
P ~
= |
Portier B.V. NL I
\ I
'\ Uber CH
. 7
\ e
UberEats App \ e
A ’/
e
restaurant

The delivery man
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The decision of the Geneva Administrative Court of 7
December 2023 (1)

The competent Geneva authorities have qualified this constellation as a service
lease.

Basis: Federal law on service hiring

Hiring services = a triangular relationship:

— Employment contract between employer and employee

— Service lease contract between the employing company and the company
hiring the services

Legal consequences:

— obligation to obtain official authorisation

— Security deposit of CHF 100,000

— Minimum requirements for employment contracts

— Applicability of the binding collective labour agreement for service leasing
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The decision of the Geneva Administrative Court of 7
December 2023 (2)

The court examined whether there was a hiring of services between Chaskis and
Uber Portier B.V..

Hiring of services occurs when the employer (Chaskis) leaves significant

management authority to the company leasing the services (Uber Portier B.V.).

Criteria:

- Integration of workers into the service provider company in terms of
organisation, time and purpose.

- the worker carries out the work using tools belonging to the company hiring out
the services - the company hiring out the services bears the risk of poor
performance itself (vis-a-vis the customer)
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Hiring of services? The App as the boss?

+ Geneva Labour Office & Court considers Chaskis to be a labour hire company (Art. 12 ff. AVG)
- Staff leasing requires a tripartite relationship

Chaskis S.A. .
Labour Lender pursuant to Art. 12 et seq. Lending contract

z:pc:rrt\tl:lagcltA ve) AVG (Art. 22 AVG)

Couriers perform work for
. . Uber via Uber app even
Chaskis couriers though employed by Chaskis Uber Portier B.V.
AN from Chaskis S.A.
(Previously: Uber couriers) e NS . -U@l"
Eats

(hirer or company)

Université de Bale, Faculté de droit 29



Consequences of the ruling

— This case is pending before the Federal Supreme Court.

— the rental of services prohibits "payment by the minute". In other words,
delivery personnel must be paid for the time they wait. This does not apply to
Chaskis, which pays by the hour.

— However, in order to do so, it must apply for authorisation from the cantonal
and federal employment offices.

— What's more, its activities will be governed by an extended national collective
bargaining agreement, the Service Hire Agreement, which is more favourable
to employees than the current agreement for bicycle couriers.
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The battle in Social Security Matters

Postal Act Federal Postal Commission  Portier B.V. (UberEats) provides Final
/Federal Ad.Court (not) a postal service

Employment law Vaud Cantonal Court UberPop = employment contract Final

(CO) Rasier B.V. = Employer

Taxi Act (Geneva) Swiss Federal Supreme Uber B.V. (Taxi9 = Employer Final
Court

Hiring of services Swiss Federal Supreme Uber Eats B.V. porter = Employer Final

Act Court No hire of services

Hiring of services Cantonal Administrative Chaskis SA and Uber Portier B.V Contested

Act Court Geneva (Uber Eats) = Rental services

Final

Final
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Income from gainful employment and social security

Employee Independent
Old age / disability « Mandatory « Mandatory
insurance « Half employer / half employee |+ Contributions paid by
contributions (total: 10.25%) the self-employed
person (between
5.196% and 9.65%)

Occupational « Mandatory from an annual

pension provision salary of CHF 22,050.--.

« Equal funding for employers
and employees

Accident insurance « Compulsory for all employees
* Premiums paid by employers

Unemployment  Mandatory

insurance » Half employer / half employee
contributions (total: 2.2% up to
an annual salary of CHF
148,200)
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Self-employed or employed?

The question:
— Contribution for income from gainful employment
— Independent?
— An employee?
Legal criteria :
— Is there dependency between the service provider and the beneficiary in
terms of business management and work organisation?
(= indicator of salaried activity)
— Does the service provider assume an entrepreneurial risk?
(= indication of self-employed activity)
Relevant:
— Existence of a subordinate relationship
Not relevant :
— Agreements between the parties
— Contractual qualification (a mandate may also give rise to income which, for
AHYV purposes, is considered to be income from an employed activity)
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Statut des chauffeurs

Decisions of the Federal Court  uber devra payer des
Of 16 February 2023 cotisations AVS

Apres des mois d’attente et de débat, le Tribunal fédéral a tranché: les
chauffeurs Uber exercent une activité lucrative dépendante.

Uber is an employer, but which Uber?

— Federal Tribunal: 147 V 174: Uber
Switzerland is not the employer of the
drivers

— Zurich Cantonal Court, Uber B.V. and
Rasier Operations B.V. are the
employer of the drivers

Federal Supreme Court 16.2.23 :

Le risque économique pratiquement inexistant qu’assument les chauffeurs Uber plaide en faveur de 'exercice d’une activité salariale

— Uber B.V. has a "permanent

esta b I iS h m e n t" i n Z u ri Ch - U be r B . V. Le Tribunal fédéral confirme que les chauffeurs Uber exercent une activité

lucrative dépendante. En conséquence, les sociétés Uber B.V. et Rasier
Operations B.V. sont tenues de payer les cotisations AVS pour les chauffeurs

must pay Social Serurity contributions ek, Oherlck, Uberven e U,

En 2019, la Caisse de compensation du canton de Zurich avait estimé que les
chauffeurs de ces quatre filiales exercaient une activité dépendante. La socié-
té Uber Switzerland GmbH, établie sur les bords de la Limmat, devait donc
établir les décomptes de cotisations AVS pour ces employés. Cette décision a
été annulée par la suite devant le Tribunal fédéral.
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IV) EU-measures in the field of platformwork

Regulations

— Regulation on artificial intelligent (algorithmic management as «high
risk»)

— General regulation on data protection (Art. 22, automated decision)

— Regulation about fairness and transparency in platform business (p2b)

Directives

— Directive 2019/1152/EU on transparent and predictable working
conditions

— Directive on improving working conditions in platform work

Softlaw (selection)

— European Commission: Guidelines on the application of EU
competition law to collective agreements regarding the working
conditions of solo self-employed persons

— European Pilar of Social Rights (EPR)

— Council Recommendation on access to social protection for workers
and self-employed

Legislative projects

— «Initiative» of the parliament for a directive on the right to disconnect

Platform Work Directive — 11 April 2024, Prof. Dr. iur. Kurt Parli Universitat Basel, Juristische Fakultat 36



Overview of the platform directive

Chapter Articles | Content (Keywords)

|) General Provisions 1-3 Subject matter and scope, definitions,
intermediaries

II) Employment status 4-6 Determination, legal presumption, supporting
measures

l1I) Algorithmic management 7-15 Limitations of process data, impact assessment,

transparency, human oversight of automated
systems, human review, health & safety,
information, consultation, representation

IV)Transparency 16-17 Declaration of platformwork, access to relevant
information
V) Remedies and enforcement | 18-24 Right to redress, support for persons performing

platform work, communication channels, access to
evidence, protection from dismissal and against
adverse treatment, supervision and penalties

V1) Final provisions 25-32 Promoting of collective bargaining, non-regression
and more favourable provisions, dissemination of
information, collective agreements on processing
personal data, transposition and implementation

Platform Work Directive — 11 April 2024, Prof. Dr. iur. Kurt Parli Universitat Basel, Juristische Fakultat 37
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Political Initiatives in Switzerland

— A parliamentary initiative called for action to be taken against abusive conditions in

platform work (rejected)

— Both the Federal Council and the National Council rejected a postulate calling for a

report on working conditions and accidents at work in the platform economy
— The adoption of the EU Platform Work Directive also led to parliamentary activities

* The Federal Council.... 1s will ‘closely monitor’ developments in the EU and its

member states (= doing nothing)

= The Federal Council also intends to closely monitoring developments at the
international level for the regulation of artificial intelligence and will take the

necessary measures as needed
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Taking the will of the parties into account: Grossen
parliamentary initiative

Grossen demanded that a third paragraph should added to Art. 12 ATSG, third
paragraph with the following wording:

‘For the distinction between self-employed and employees, the degree of
organisational subordination and entrepreneurial risk as well as any party

agreements shall be taken into account’.

The 1nitiative was succful... Parliament will have to decide soon
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Why this is the wrong way?

— Many people who work in the interest of and 1n the service of another party,
whether via a platform or in a conventional way, have little bargaining power
and are effectively forced to sign a party agreement. This opens the
floodgates to abuse and bogus self-employment

— 1nconsistent with regulatory efforts to avoid social dumping (undeclared work
and the (much too low) minimum wage standards in the parcel delivery

services sector and the regulations on minimum wage protection in the Posted
Workers Act (PWA)

— Problems in transborder-employment situations

— Legal uncertainty (effects to labour law, tax law and so on)

Université de Bale, Faculté de droit 41
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Conclusion and reflections (1)

The rulings handed down by the Federal Court on 16 February 2023 have

clarified the situation in a number of respects, but....

- The facts are from 2014, the years later are not comparable (Uber has
changed the business model).

- Applicability of agency work regulations (hiring a service) is unclear (tripartite
and often quadripartite relationships)

Legal disputes between Uber and the authorities on the one hand, and between

Uber and the drivers on the other, occur at various levels

- Various authorities and courts are involved

- Questions of public economic law arise (the taxi sector is subject to strict
regulations that vary from one region of Switzerland to another).

- UberEats falls not under the Postal Act

- Hiring of Service Act
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Conclusion and reflections (2)

Questions of international law arise, as Uber B.V. operates from its headquarters

in the Netherlands.

— The admissibility of arbitration clauses and the jurisdiction of employment
tribunals, as well as the connecting points (Anknupfungspunkte) in social
security law.

As far as the employment contract and social security liability are concerned, the

impression is as follows:

— | feel like I'm in a fairytale from tousend and one night . Uber always has to
tell a new story to avoid being held responsible as an employer.
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And furthermore...

https://ius.unibas.ch/de/personen-1/paerli-kurt/forschungsgebiete/digitalisierung-
sharing-economy/

Université de Bale, Faculté de droit 45
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